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INTRODUCTION

The hearing in this matter was held on May 28, 2014. At the conclusion of the hearing,

the Utah Board of Oil, Gas and Mining (the “Board”) took this matter under advisement and

requested that Berry Petroleum Company, LLC, a wholly owned subsidiary of LINN Energy,

LLC, as successor in interest to Berry Petroleum Company (“Petitioner”) submit a proposed

order. The Board also requested that the Utah Division of Oil, Gas and Mining (the “Division”)

give its “input” on the proposed order. On June 6, 2014, Petitioner emailed its proposed order to

counsel for the Division and the Board. On June 18, 2014, the Division filed a Response to

Petitioner’s Proposed Findings of Fact, Conclusions of Law, and Order (the “Response”) setting

forth its objections.



Believing that the substance of the Division’s response was not the input requested by the
Board at the May 28, 2014 hearing and that a post-hearing legal memorandum is not permitted
under the Board’s procedural rules without leave of the Board, Petitioner filed a Motion to
Strike. The Division has now filed its Reply to Petitioner’s Motion to Strike.

In the absence of a decision in this matter and without further guidance from the Board
regarding the permissibility and scope of post-hearing briefing, Petitioner is filing this Response
to Division’s Response to Petitioner’s Proposed Findings of Fact, Conclusions of Law, and
Order to respond to the Division’s objections contained in the Response.

ARGUMENT
I.  Due Process Has Been Satisfied in This Matter.

In its Response, the Division claims that due process has not been satisfied. To justify
this conclusion, the Division creates an unworkable standard that required Petitioner to contact or
send notice to every person identified as possibly having any connection to any entity that might
be related to Burton/Hawks Inc. (“Burton™), without regard for whether that contact or notice
was reasonably calculated to locate or notify the successor to Burton. The Division’s rigid
approach to due process is inconsistent with the standard established by the Utah Supreme Court.

A. Due Process is a Flexible, Situation-Specific Test.

The Utah Supreme Court has given clear guidance on due process. In a recent decision,
the Court explained that “due process is a flexible test and requires notice reasonabl[e] under all
the circumstances of a particular case.” Salt Lake City Corp. v. Restoration Network, 299 P.3d
990, 1015 (Utah 2012) (internal quotation marks omitted). It is not, the Court said, “a fixed

concept to be applied formulaically across different factual circumstances.” Id. Due process
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requires “notice reasonably calculated, under all the circumstances, to apprise interested parties
of the pendency of an action.” Id (emphasis added) (internal quotation marks omitted). To
satisfy this standard, a party must consider “all the circumstances” of a particular case. Id.
Individual pieces of information cannot be viewed in a vacuum.

It is important to point out that the various due process cases cited by the Division
contained facts unique from those present in this case. For example, Jackson Construction v.
Marrs (the primary case cited by the Division at the hearing) involved the due process rights of
two individuals and whether notice by publication was proper. See 100 P.3d 1211 (Utah 2004).
When requested to apply the holding from Jackson Construction in another due process case
involving individuals, the Utah Supreme Court declined, explaining that the case “involved
substantially different factual circumstances” and this case was “relevant to the limited extent
that we recognize that due process is a flexible test and requires “notice ‘reasonabl[e] under all
circumstances’ of a particular case.” Salt Lake City Corp. v. Restoration Network, 299 P.3d at
1015 (Utah 2012).

In another case relied upon by the Division, Weber County v. Ogden Trece, the due
process rights of a criminal gang were involved. See 321 P.3d 1067 (Utah 2013). In this
situation, however, the criminal gang was still in existence and had more than 485 members that
“live[d] in the community....” Id at 1078. The gang had not dissolved. The gang had not
merged into another gang. Any comparison of an ongoing criminal gang to an expired
corporation, which was at one time registered under the laws of the State of Utah, strains
credibility. This case is, however, relevant to the limited extent that it points out that due

process requires “reasonable diligence” in locating and notifying a party. The Court found that
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the county had not exercised reasonable diligence because it had not “describe[d] any steps that
it took to identify [the gang’s] management structure...” 1d}

Based on the Utah Supreme Court precedent, to determine whether due process has been
satisfied, the Board must evaluate whether Petitioner’s actions were reasonably calculated (i.e.,
that Petitioner exercised reasonable diligence) under all the circumstances present in this matter
to locate and notify Burton or its successor in interest.

B. Petitioner Exercised Reasonable Diligence in Attempting to Locate Burton or
Its Successor in Interest.

Here, as testified to at the hearing, Petitioner spent countless hours and thousands of
dollars attempting to locate Burton or its successor in interest.> (Hearing Transcript at 37-51.)
Petitioner reviewed the various corporate databases for the various secretaries of state in an
attempt to track down Burton or its successor. (/d at 37-43; Second Affidavit of Terry L.
Laudick § 6-14.) As detailed in affidavits filed before the hearing and in testimony given at the
hearing, these corporate records were, at best, contradictory and, at worst, showed evidence of
fraud. (Hearing Transcript at 37-43; Second Affidavit of Terry L. Laudick qf 6-14).
Nevertheless, Petitioner did not stop there. Petitioner hired counsel to review the pleadings from
a closed bankruptcy proceeding for EMEX Corporation, a company that succeeded to some but

not all of Burton’s interest, going so far as have its counsel call the former trustee and attorney

' As pointed out by the Division, the Court in Weber County said that “To meet the reasonable diligence
requirement, a plaintiff must take advantage of readily available sources of relevant information and cannot turn[] a
blind eye to the existence of other available sources.” Weber County, 321 P.3d at 1079. This statement, however,
referred to the county’s failure to indicate whether its own “gang database” included information gang leadership.
Id at 1078-9. It did not require the county to send notice to all 485 members of the gang.

2 The Duchesne County and Bureau of Land Management records both list Burton as the current owner of record.
Significantly, to be valid, an assignment of a federal oil and gas lease must be approved by the Bureau of Land
Management. See 43 C.F.R. § 3106.1. Until such approval is given, the interest remains vested in Burton.
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for this closed bankruptcy proceeding. (Hearing Transcript at 44-45.) This inordinately
comprehensive search failed to disclose a successor to Burton’s interest in this matter. The
successor to Burton’s interest was unlocatable.

Notwithstanding these facts, the Division argues that Petitioner should have contacted or
sent notice to several individuals that were at one time affiliated with entities that might have
been related to Burton, regardless of whether those entities are expired, have merged into other
entities, or were dissolved in a bankruptcy proceeding. (Division Response at 3.) The Division
also suggests that Petitioner should have sent an offer to participate to the former trustee of the
closed bankruptcy proceeding for EMEX Corporation, a company for which there was no
evidence that it had succeeded to Burton’s interest. (Division Response at 2.) This statement
shows a fundamental misunderstanding of bankruptcy law and court proceedings and completely
ignores the testimony presented at the hearing. The bankruptcy proceeding had been closed and
the identified assets distributed to the highest bidder. (Hearing Transcript at 44-45.) The former
trustee had no responsibility for this bankruptcy estate. Sending an opportunity to participate to
the former trustee—when he had no ongoing legal or proprietary interest and no power to
participate—would have been useless.

In an unavoidable contradiction, the Division also argues that “the uncertainty regarding
the succession to Burton’s interest does not justify deeming a party unlocatable.” (Division’s
Response at 3.) This statement begs the question: if the successor to Burton cannot be
ascertained, how can it be located? The Division’s answer to this question—that Petitioner

should have spent “the relatively minimal amount of time and money it would have taken to



make a few phone calls”—is similarly flawed.> (Jd.)) Moreover, this statement turns a deaf ear
and a blind eye to the evidence.* Petitioner did not deem Burton to be unlocatable at the
beginning of its search. Rather, Burton was deemed to be unlocatable because of Petitioner’s
search. Petitioner spent far more time and money attempting to locate Burton or its successor
than the “minimal amount” suggested by the Division. Petitioner followed every lead that it
believed had any chance of locating a successor to Burton. As the testimony showed, it was in
Petitioner’s best interests to locate Burton or its successor in interest so that it could reach an
agreement to purchase this interest, as it had with all of the other working interest owners.
(Hearing Transcript at 40:4-6, 17-21.) The successor to Burton is not unlocatable because
Petitioner did not make a few phone calls. The successor to Burton is unlocatable because it did
not take any steps to update or protect its property interest.

The Division’s due process standard is not a flexible test that takes into account all of
circumstances in this matter. It does not consider whether actions would have been reasonably
calculated to give notice to the successor to Burton. Instead, the Division applies a rigid test that

requires notice to be given to everyone, without regard to the evidence. This nonsensical, carpet-

3 The Division argues that due process was not satisfied because Petitioner did not contact or send an opportunity to
participate to all of the names identified through Petitioner’s research. (Division’s Response at 3.) Again, the
Division ignores the evidence. These people were related to entities that might have but were not proved to be
associated with Burton. (See Second Affidavit of Terry L. Laudick.) There was no evidence indicating that any of
the various entities with which these parties were associated ever owned an interest or, even assuming that they did,
that they continued to own that interest. (See id.) Notice to these parties would not have been reasonably calculated
to reach a successor to Burton.

* The Division implies that the lack of “documentary evidence” prevents the Board from determining “who was
contacted” so that “the Board could deem the party unlocatable.” (Division’s Response at 3 (emphasis added).) The
Division also claims that “there is too much self-interest involved to take [Petitioner’s] word for it.” (Id). These
statements places an unjustifiable emphasis on documentary evidence over testimony given under oath at the
hearing. Even worse, the latter statement implies that Petitioner’s witness may have lied under oath. Again, as
stated throughout this memorandum, the Division ignores the evidence. Petitioner filed two separate affidavits with
attachments documenting the results of its efforts to locate and notify a successor to Burton. (See Affidavit of Terry
L. Laudick and Second Affidavit of Terry L. Laudick.)
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bombing approach to due process cannot be reconciled with the flexible, situation-specific
standard set forth by the Utah Supreme Court and should not be applied in this matter.

The evidence presented at the hearing shows that Petitioner exercised reasonable
diligence under the circumstances in its efforts to locate and notify Burton or its successors in
interest. Due process has been satisfied.

1L The Proposed Order Should be Effective as of the Date the Spacing Order is
Effective For Each Well.

In its second objection, the Division correctly points out that the proposed order does not
address its effective date. (Division’s Response at 5.) Consistent with its amended request,
Petitioner asks the Board to issue the order effective as of the date of the spacing order (i.e., for
each drilling unit as of the date of first production for each of the wells located in the respective
drilling units or, for the wells that have not yet began producing, the date the spacing order is
issued). A revised proposed order that addresses the effective date if being submitted
concurrently with this memorandum.

Petitioner notes that Division asserts that the “request to backdate a pooling order to a
date before the filing of the spacing request, would violate the rule set out in [Cowling v. Board
of Oil, Gas and Mining, 830 P.2d 220 (Utah 1991)]....” (Division’s Response at 5.) Petitioner
disagrees. The issue in Cowling was whether a pooling order can predate a spacing order. See
Cowling v. Board of Oil, Gas and Mining, 830 P.2d 220 (Utah 1991). The court did not address
whether a pooling order can predate the filing of the spacing request. Id.

Moreover, the retroactive pooling in Cowling would have resulted in a redistribution of

the royalty proceeds, since the drainage area consisted of divided ownership for individual tracts.
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Id at 222. Here, the distribution of production proceeds will be the same before and after the
entry of a spacing order, since it involves undivided (uniform) ownership throughout. (See
Exhibit K.) The retroactive spacing and pooling in the lands subject to this matter does not result
in reallocation of production. (/d.) Indeed, the Division states that it “cannot imagine how any
property owner could be injured [by] orders that ascertained pools and force sharing on the same
basis and ratios as the common-law property law would require.” (Division’s Response at 5.)
The same is true of pooling.

It is also important to note that spacing has been requested here only because it is a
prerequisite to pooling. See Utah Code Ann. § 40-6-6.5(1). Spacing is not required to properly
allocate production to the owners. The distribution of production will not be affected by spacing.

The Board should not use a required procedural step in the process of force-pooling as a
basis for denying force pooling.

I11. The Force-Pooling Penalty Should be Applied to All Costs of Drilling and
Producing the Well.

Utah’s compulsory pooling statute defines a nonconsenting owner as an owner “who does
not consent in advance to the drilling and operation of a well or agree to bear his proportionate
share of the costs.” Utah Code Ann. § 40-6-2(11). By definition, the force-pooling statute
evaluates whether an owner has consented or agreed to bear his proportionate share of costs prior
to the drilling of a well. It stands to reason that this is the point in time at which the right to
obtain a force-pooling penalty arises. And since the right to obtain the force-pooling penalty
arises prior to drilling the well, the costs covered by this penalty should also date back to cover

all the costs associated with drilling the well.



This reasoning is consistent with the language of the force-pooling statute, which states
that the nonconsent penalty should apply to “that interest which would have been chargeable to
the nonconsenting owner had the nonconsenting owner initially agreed to pay the nonconsenting
owner’s share of the costs of the well from commencement of operation.” Utah Code Ann. § 40-
6-6.5(d)(ii). The statute does not address application of the penalty to the outstanding balance of
costs incurred.

CONCLUSION

The Division’s legal objections should be disregarded. Due process has been satisfied,
retroactive pooling to the date of the spacing order is just and reasonable under the
circumstances, and the nonconsent penalty should be applied to all costs of drilling and operating
the well.

Petitioner respectfully requests that the Board approve the revised proposed order
submitted concurrently with this memorandum.

DATED this 3rd day of July, 2014.

BERRY PETROLEUM COMPANY, LLC
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“A. John Davis /
Mark L. Burghardt
HOLLAND & HART, LLP
222 South Main Street, Suite 2200
Salt Lake City, UT 84101
Telephone: (801) 799-5800
Attorneys for Petitioner, Berry Petroleum
Company, LLC



Petitioner’s Address:

Berry Petroleum Company, LLC

1999 Broadway Street, Suite 3700
Denver, CO 80202

Telephone (303) 999-4400

Attn: Terry L. Laudick, Senior Landman

10



CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing RESPONSE TO
DIVISION’S RESPONSE TO PETITIONER’S PROPOSED FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND ORDKER in the above captioned matter, to be sent, via
email or U.S. Mail, this 3rd day of July 2014, to the following:

United States of America

‘/o Bureau of Land Management
Utah State Office

440 West 200 South, Suite 500
Salt lake City, Utah 84101

Michael S. Johnson, Esq.

Assistant Attorney General
Attorney for the Board of Oil,

Gas and Mining

1594 West North Temple, Suite 300
P.O. Box 145801

Salt Lake City, Utah 84114-5801

United States of America
°/, Ashley National Forest
Supervisor’s Office

355 North Vernal Ave.
Vernal, UT 84078

The estate of Mary Alice Pendleton Poindexter
4805 Tacoma Blvd.
Shreveport, LA 71107

Burlington Resources Oil & Gas Company, LP
P.O. Box 51810
Midland, TX 79710

HEP Partners LP
500 W Illinois #100
Midland, TX 79701
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United States of America
Bureau of Land Management
Vernal Field Office

170 South 500 East

Vernal, UT 84078

Steve Alder

Assistant Attorney General
Attorney for the Division of Oil,
Gas and Mining

1594 West North Temple, Suite 300
P.O. Box 145801

Salt Lake City, Utah 84114-5801

Vintage Petroleum, Inc.
State Federal Building
502 S. Main, Suite 400
Tulsa, OK 74103

Southland Energy Corp.

1710 Fourth National Bank Building
16 West 6th Street

Tulsa, OK 74119

Donna A. Gillespie
19402 West 57th Circle
Golden, CO 80403

Burton/Hawks Inc.
P.O. Box 359
Casper, WY 82602



Enterprise Gas Company
2727 N. Loop West
Houston, TX 77210

Talisman Oil & Gas Co.
5757 Alpha Rd., Suite 920
Dallas, TX 75240

Eagle Ridge Oil & Gas, Inc.

8517 S. 77th E. Place
Tulsa, OK 74133

Pinnacle Home Owner’s Association
P.O. Box 270110
Fruitland, UT 84027

Respectfully submitted this

6965858 1

T. Keith Marks
475 Capitol Life Center
Denver, CO 80203

W.A. Gillespie
10708 Zuni Drive
Westminster, CO 80234-3161

Allen Revocable Trust, created under
Agreement dated May 4, 2006

1513 Aylesbury Lane

Plano, TX 75075

Alexandra Ziesler
alibritt@yahoo.com
[no address provided, sent via e-mail]

3rd day of July, 2014.

BERRY PETt{(jLEUM COMPANY

) b

By:
éA J6hn Davis_
Mark L. Buffghardt
Holland & Hart LLP
222 South Main Street, Suite 2200
Salt Lake City, UT 84101-2001
Telephone: (801) 799-5800
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